IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ZAZA ABUTI DZE AND : ClVIL ACTI ON
YELENA MASHKEVI CH, H W :
04- 1578
V.

HAROLD FI SHER & SONS, INC, d/b/a
“ DELANCO TARPS’ and ENTERPRI SE
RUBBER, | NC.

V.
ALERT MOTOR FREI GHT, | NC
V.

UNI TED STATES LI ABI LI TY | NSURANCE
GROUP (“Munt Vernon Fire |nsurance :
Conpany”) and REPUBLI C WESTERN

| NSURANCE CO., jointly, severally
and in the alternative.

MVEMORANDUM AND ORDER

Joyner, J. January 10, 2007
Presently before the Court is Third Party Defendant Mount

Vernon Fire I nsurance Conpany’s (“M. Vernon”) Mdtion for Sumrary

Judgnent (Doc. No. 54), Third Party Plaintiff Alert Mtor

Freight, Inc.’s (“Alert Mtor”) opposition and Cross Mtion for

Summary Judgnent (Doc. Nos. 57, 58), and M. Vernon's reply

thereto (Doc. No. 59).' M. Vernon is noving to disnss Alert

! Not to be left out, another Third Party Defendant
insurer, Republic Western Insurance Co. (“Republic Wstern”),
filed a “response” (Doc. No. 62) to M. Vernon’ s “suggestion”

t hat Republic Western should defend and/or indemify Al ert Mbtor
M. Vernon did not, however, nove for summary judgnment agai nst
Republic Western. This is not the least bit surprising because
Republic Western has no clains pendi ng against M. Vernon. The
Court also did not solicit Republic Western’s views on M.
Vernon’s position. And so the Court accordingly disregards this



Motor’ s declaratory judgnent action that it owes a duty to defend
and/or indemify Alert Mdtor for clains arising out of an injury
to Plaintiff Zaza Abutidze (“Abutidze”). For the reasons bel ow,
the Court GRANTS M. Vernon’s Mdtion for Summary Judgnent and
DI SM SSES W TH PREJUDI CE Al ert Mtor’s Joi nder Conpl ai nt
(Decl aratory Judgnent action) against M. Vernon.?
Backgr ound?®
More than four years ago, a rubber strap struck Abutidze's

|l eft eye while he checked to see that the | oads of coil he was

filing.

2 Alert Motor, along with the Third Party Defendant
insurers, have filed a flurry of notions (and cross notions) for
summary judgnent. The Court previously granted Third Party
Def endants Continental Casualty Conpany’s and Travel ers Property
Casual ty Conpany’s Mtion for Sumrmary Judgnent. See Abutidze v.
Harold Fisher & Sons, Inc., 04-1578, 2006 U S. Dist. LEXI S 68169
(E.D. Pa. Sept. 20, 2006). Third Party Defendant Republic
Western (Alert Mdtor’s purported commercial autonobile carrier)
has filed a notion for summary judgnment (Doc. No. 61) seeking
resolution of whether it owes a duty to defend and/or indemify
Alert Motor in this action. Additionally, Alert Mtor, inits
opposition to M. Vernon’s notion for summary judgnment, noved for
sumary judgnent agai nst each of the insurers, or in the
alternative for the Court to dismss it fromthis case.
Def endants Harol d Fi sher & Sons, Inc. (d/b/a Delanco Tarps) and
Enterpri se Rubber, Inc oppose Alert Mtor’s notion for dismssal.
For the sake of clarity, the Court will address those notions for
summary judgnent separately.

3 Except where noted, the parties are in substanti al
agreenent as to the basic facts underlying Abutidze's action.
Conpare M. Vernon Fire Insurance Conpany’ s Menorandum of Law in
Support of Sunmary Judgnent (“D. Menpn.”) at 2-3 with Alert
Mot or’ s Menorandum of Law in Opposition to Mdtion for Summary
Judgnment by M. Vernon (“P. Menon.”) (Doc. No. 58) at 4.
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transporting were secure.* He (along with his wife) then sued
Harol d Fi sher & Sons, Inc. (d/b/a Delanco Tarps) (“Harold

Fi sher”) and Enterprise Rubber, Inc. (“Enterprise”), the
respective manufacturers of the |eather tarps and straps that
were used to secure the coils, alleging product liability clains
and negligence. Discovery comenced under the assunption that
Alert Mtor enployed Abutidze. Before |ong, however, it becane
apparent to all involved that Omi Financial Services, Inc.
(“Omi”), and not Alert Mdtor, mght be Abutidze' s actual

enpl oyer. Because of this uncertainty, the Court granted | eave
to allow a third-party conplaint to be filed against Alert Mdtor

(Doc. Nos. 14).° Alert Mtor, in turn, filed a Joinder Conpl aint

* The parties agree that Abutidze was transporting coils on
behal f of Alert Mdtor. Although M. Vernon contends that
Abuti dze was “functioning as an enpl oyee of Alert [Mdtor]” on the
day of the incident, this fact is still very nuch in dispute. D
Meno. at 2. Neverthel ess, whether Abutidze was or was not an
enpl oyee of Alert Mdtor has no bearing on the Court’s disposition
of M. Vernon’s notion.

° Enterprise filed its third party conplaint on Decenber
15, 2004 (Doc. No. 15). As best the Court can determ ne,
Enterprise is alleging that Alert Mtor negligently handl ed and
mai nt ai ned t he rubber straps and hooks which it manufactured and
supplied to Alert Motor. And it was these acts of negligence
t hat caused Abutidze s injuries. So Enterprise is, of course,
seeking contribution fromAlert Motor in the event Enterprise is
found liable in the underlying action. Harold Fisher did not
file a third party conplaint against Alert Mdtor; rather it filed
a “cross clainm (Doc. No. 18). Not only did this filing not
state any clains against Alert Mtor, but Rule 13 of the Federal
Rul es of Civil Procedure does not permt for cross clains to be
made agai nst a person nade a party under Rule 14. See Fed. R
Cv. P. 13(g) (“A pleading nay state as a cross-claimany claim
by one party against a co-party . . . .”"); id 13(h) (“Persons
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(Doc. No. 21) against four insurance conpani es seeking a defense
and/or indemification against all clainms it faces in this
[itigation.

Most relevant to this notion is Alert Mitor’s assertion that
it is entitled coverage (i.e. defense and/ or indemification)
under the comrercial general liability insurance policy (“the
Policy”) issued by M. Vernon. See P. Menb. at 2-6. M. Vernon
of fers several argunents in response as to why it does not owe
Alert Mtor coverage. First, M. Vernon argues that the Policy’s
“Aircraft, Auto, and Watercraft Exclusion” excludes coverage for
the clains asserted by Abutidze in the underlying action. See D
Meno. at 2. Second, M. Vernon contends that the injuries
sustai ned by Abutidze are not covered by the “Product- Conpl et ed
Qperations Hazard” provision. See id.®

Di scussi on

|. Standard of Revi ew

ot her than those nade parties to the original action may be nade
parties toa . . . cross-claimin accordance with the provisions
of Rules 19 and 20.”). To be clear then, Harold Fisher does not
have any cl ai ns pendi ng against Alert Mdtor in this action.

6 M. Vernon nmakes a third argunent that Alert Mdtor is not
entitled to coverage because the general commercial policy
i ncl udes an exclusion for clainms brought by enpl oyees perform ng
duties related to the conduct of the insured’ s business. See D
Meno. at 2, 18-25. Because the Court resolves the issue of M.
Vernon’ s coverage with respect to Abutidze s clains on other
grounds, it does not address this argunent. Accordingly, the
Court makes no determ nation as to which entity (Omi, Alert
Mot or, or one of the others nentioned in the various insurance
policies) alone (or perhaps jointly) enployed Abutidze.
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In deciding a notion for summary judgnent under Fed. R Cv.
P. 56, a court nust determ ne “whether there is a genui ne issue
of material fact and, if not, whether the noving party is

entitled to judgnent as a matter of |aw. ” Medical Protective Co.

v. Watkins, 198 F.3d 100, 103 (3d Cir. 1999) (internal citation
omtted). Rule 56(c) provides that sunmary judgnent is
appropri at e:

if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party
is entitled to a judgnent as a nmatter of |aw.

A genuine issue of material fact exists “if the evidence is such
that a reasonable jury could return a verdict for the nonnoving

party.” Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). On a notion for summary judgnment, “the court nust view
the evidence in the light nost favorable to the party agai nst
whom summary judgnent is sought and nust draw all reasonable

inferences in [its] favor.” Matsushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U.S. 574, 587(1986).

The noving party bears the initial burden of denonstrating

t he absence of a disputed issue of material fact. Celotex Corp.

v. Catrett, 477 U S. 317, 323 (1986). Upon such a show ng, the
burden shifts to the non-noving party to present “specific facts
showi ng the existence of a genuine issue for trial.” Fed. R G v.

P. 56(e). In doing so, the party opposing sumary judgnent
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cannot sinply rest on the allegations contained in its pleadings
and nust establish that there is nore than a “nere scintilla of
evidence in its favor.” Anderson, 477 U S. at 249. Show ng “that
there i s sone netaphysical doubt as to the material facts” is

insufficient to defeat a notion for summary judgnent. Matsushita

Elec. Indus. Co., 475 U S. at 586. |If the non-noving party fails

to create “sufficient disagreenent to require subm ssion [of the
evidence] to a jury,” the noving party is entitled to judgnent as
a matter of |law. Anderson, 477 U S. at 251-52.

1. Choice of Law

Abutidze was injured in Pennsylvania. The parties agree,
however, that the insurance contract was made in New Jersey and
t hus New Jersey | aw governs the |egal issues raised in this

nmotion. See, e.dg., J.C. Penney Life Ins. Co. v. Pilosi, 393 F.3d

356, 360-61 (3d Cir. 2004) (“Under Pennsylvania choice of |aw
rul es, an insurance contract is governed by the law of the state

in which the contract was made.”) (citations omtted).’

” M. Vernon's citation to National Starch and Chemni cal
Corp. v. Geat Anerican Ins. Cos., 743 F. Supp. 318 (D.N.J.
1990), is irrelevant to the choice of |aw analysis. Wen a
district court’s subject matter jurisdiction is founded upon
diversity, it applies the choice of law rules of the state in
which it sits. See, e.g., Klaxon Co. v. Stentor Co., 313 U. S
487, 494 (1941); Shuder v. MDonald's Corp., 859 F.2d 266, 269
(3d Cir. 1988). Because a New Jersey-based federal district
court decided National Starch, it applied (correctly) New
Jersey’s choice of lawrules to resolve a conflict. Seeing as
this Court sits in Pennsylvania, that case is obviously of no
hel p.




[11. Analysis

A. New Jersey’s Standards for Interpreting Insurance Policies
Whet her M. Vernon owes a duty to defend and/or indemify
Alert Motor is basically a contract question; nanely, it requires
a court to interpret an insurance policy. Under New Jersey | aw,
courts should give an insurance policy’'s words “their plain

ordi nary meaning.” Zacarias v. Allstate Ins. Co., 168 N J. 590,

595 (2001). The New Jersey Suprene Court has observed, however,
that when interpreting insurance policies courts nmust “assunme a
particularly vigilant role in ensuring their conformty to public

policy and principles of fairness.” Voorhees v. Preferred Mit.

Ins. Co., 128 N.J. 165, 175 (1992). But despite this and the
further recognition that insurance contracts are ‘contracts of
adhesion,’” New Jersey courts will not “wite for the insured a
better policy of insurance than the one purchased” in the absence

of any anbiguities in the policy. G bson v. Callaghan, 158 N.J.

662, 669 (1999) (quoting Longobardi v. Chubb Ins. Co., 121 N.J.

530, 537 (1990)); see also Kanpf v. Franklin Life Ins. Co., 33

N.J. 36, 43 (1965) (“Wien the terns of an insurance contract are
clear, it is the function of a court to enforce it as witten and
not to nake a better contract for either of the parties.”).

Ambi guities (if found) are, however, interpreted in favor of the

insured. See, e.d., Cruz-Mendez v. I1SUIns. Servs., 156 N J. 556,

571 (1999).



When an insurer (as in the case of M. Vernon) relies upon a
policy exclusion to avoid coverage, the insurer bears the burden

of proving that the exclusion applies. See, e.q., Princeton Ins.

Co. v. Chunnuang, 151 N.J. 80, 95 (1997) (citation omtted). And

in considering the applicability of an exclusion, courts are to

construe it narromy. See, e.qg., Burd v. Sussex Miut. Ins. Co., 56

N.J. 383, 399 (1970). Neverthel ess, exclusionary provisions are
consi dered presunptively valid and will be given effect if

“specific, plain, clear, and not contrary to public policy.” Doto

v. Russo, 140 N.J. 544, 559 (1995). This is consistent with the
under st andi ng that “insurance polices nust be construed to
conport with the reasonabl e expectations of the insured.” G bson,
158 N.J. at 671 (citations omtted). And it is only in
exceptional circunstances that New Jersey courts wll interpret
an unanbi guous contract in a manner contrary to its plain neaning
in order “to fulfill the reasonabl e expectations of the insured.”

Werner Indus., Inc. v. First State Ins. Co., 112 N.J. 30, 35-36

(1988) .

B. Does the “Aircraft, Auto, and Watercraft” exclusion apply?®

8 M. Vernon has apparently conceded that but for the
Policy’s exclusionary provisions, it would owe a duty to defend
and/or indemify Alert Mtor against Enterprise’s claimfor
contribution. The comrercial general liability policy issued by
M. Vernon provides that:

[M. Vernon] will pay those sunms that [Alert
Mot or] becones legally obligated to pay as
damages because of ‘bodily injury’ or
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The Policy includes an “Aircraft, Auto, and Watercraft”

exclusion (“Auto exclusion”) that excludes from coverage:

“Bodily injury” . . . arising out of the
owner shi p, mai ntenance, use or entrustnent to
other of any . . . “auto” . . . owned or

operated by or rented or | oaned to [Alert
Motor]. Use includes operation and “| oadi ng
and unl oadi ng”.

M. Vernon Policy at 7 (enphasis added) (all page references are
to the electronically filed copy). Section V (Definitions) of
the Policy further defines “auto” and “l oadi ng and unl oadi ng,”

respectively, as:

“Aut 0” nmeans a |land notor vehicle, trailer or
sem -trailer designed for travel on public
roads, including any attached machi nery or
equi pnent .

“Loadi ng and unl oadi ng” means the handl i ng of
property:

‘property damage’ to which this insurance
applies. [M. Vernon] will have the right and
duty to defend the insured against any ‘suit’
seeki ng those danmges.

D. Meno, Ex. D. (“M. Vernon Policy”) at 5 (Section | -
Coverages; Coverage A - Bodily Injury and Property Damage) (al
page references are to the electronically filed copy). Because
Abuti dze did not sue Alert Mditor in the underlying action, the
“suit” in question that M. Vernon would have to defend is
Enterprise’s third-party action against Alert Mtor for
contribution. The Court’s analysis therefore proceeds with the
understanding that both M. Vernon and Alert Mtor interpret the
above provision as follows: If a jury were to conclude that Alert
Mot or was jointly responsible with Enterprise for causing
Abutidze’'s injuries, then Enterprise would seek contribution for
t he percentage of damages attributable to Alert Mtor’s
negligence - thus triggering the need for coverage under the
Pol i cy.



a. After it is noved fromthe place where it
is accepted for novenent into or onto an
“auto”; or

b. Wileit isinor onan . . . “auto”; or

c. Wiile it is being noved froman . :

“auto” to the place where it is finally

delivered[.]
M. Vernon Policy at 14-16 (enphasis added).
For the exclusion to apply, M. Vernon has the burden of
establishing that Abutidze s injury “arose fromthe use of an
auto.” The parties do not dispute that the tractor trailer on
which the coils were being transported (and checked) at the tine
of Abutidze' s accident qualifies as an “auto” under the policy.
Therefore, whether the Auto exclusion applies depends upon
whet her Abuti dze was “using” the tractor trailer when he was
i njured.

M. Vernon candidly acknow edges that there are no cases

(New Jersey or otherwi se) on point involving the sane factual
scenario as this one. See D. Meno. at 15. It argues, however,
that there is anple case |law both interpreting simlarly worded
excl usionary provisions and determ ni ng whether a particul ar
activity constitutes |oading and unloading. And in its view,
this case | aw can guide the Court to only one conclusion - the
Aut o exclusion applies. |Indeed, M. Vernon details over several

pages in its brief that New Jersey courts have consistently (and

|iberally) construed the phrase “use of an autonobile” to include

10



acts of “loading and unloading.” See id at 15-17 (citing anong

other authorities Maryland Casualty v. N J. Munufacturers Ins.

Co., 137 A .2d 577, aff’d, 28 N.J. 17 (1958)). Interestingly,
Alert Motor effectively concedes that M. Vernon’s position is
correct. See P. Menpo. at 7 (“[I]n all candor, Kennedy woul d seem
to support M. Vernon's position [that the Auto exclusion

applies.]”) (citing Kennedy v. Jefferson Snurfit Co., 147 N.J.

394, 398-401 (1997) (discussing extensively that use of an ‘auto’

includes | oading and unloading)); see also Kennedy, 147 N.J. at

398 (“[T] he concept of ‘use of a vehicle’ includes the acts of
| oadi ng and unl oadi ng the vehicle is well settled.”).

Putting aside nonentarily Alert Mdtor’s apparent concession,
M. Vernon is basically urging this Court to hold, as a matter of
| aw, that Abutidze's act of checking the coils constitutes use of
an auto because it involved an act of “loading and unl oading.”
The Court declines to do so. M. Vernon needs only the | anguage

of the Policy to establish that the exception applies.?®

° Wiile the Court resolves the issue of whether M. Vernon
owes a duty to defend and/or indemify Alert Motor on the basis
of the Policy's |anguage, it is inportant to note that the Court
coul d not have sinply granted sumrary judgnment on behal f of M.
Vernon because of Alert Mtor’s concession that M Vernon's
readi ng of the “loading and unl oadi ng” cases is correct. \Wether
M. Vernon correctly interprets and applies those cases is quite
obviously a question of law. So whether M. Vernon is correct
requires a legal determ nation — one that a court nust nake
i ndependently. And so while it mght be relevant (or even
hel pful) that a party concedes a | egal position, to do so is an
insufficient reason to rule in favor of one party or another as a
matter of |aw.
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First, the Auto exception itself defines use of an auto to

i nclude acts of “loading and unloading.” Second, the definition
of “loading and unl oadi ng” includes the “handling of property .

while it isonan . . . auto.” M. Vernon Policy at 15-16. In
this case, it is uncontested that Abutidze was handling property
- the tarps and rubber straps as he checked the coils — while
they were on the back of the tractor trailer (an “auto”) he was
operating. Therefore, by checking the tarps, straps and coils
Abuti dze was perform ng an act that the Policy unanbi guously
defines as one of “loading or unloading.” See M. Vernon Policy
at 15 (“*Loading or Unloading’ means the handling of property .

while it is . . . on an ‘auto’”). And so Abutidze nust have
been using an auto when he was injured because the Policy’ s Auto
excl usion defines the use of an auto to include acts of “loading
or unloading.” See id at 7 (“Use includes operation and ‘1| oadi ng
and unloading ”). Because Abutidze's bodily injuries “arose out

of the use”® of an auto, the Court concludes that the “specific,

10 New Jersey courts have consistently held that a party
denonstrates that an injury ‘arises out of the use of an auto’ by
show ng that “a substantial nexus [exists] between the injury and
the use of the vehicle.” Westchester Fire Ins. Co. v. Eisner, 312
A 2d 664, 669 (N.J. Super. C. App. Dv. 1973), aff’d per curiam
65 N. J. 152 (1974); see also Lindstromby Lindstromyv. Hanover
Ins. Co. ex rel. New Jersey Auto. Full Ins. Underwiting Ass'n,
138 N. J. 242 (1994) (quoting approvingly Wstchester Fire's
interpretation of ‘arising out of’), overruled on other grounds
by, Shaw v. Gty of Jersey Gty, 174 N.J. 567 (2002). In other
words, it was unnecessary for M. Vernon to show that Abutidze's
injuries were the “direct and proximate result, in a strict |egal
sense, of the use of an autonobile [i.e. tractor trailer]” for

12



pl ain, [and] clear” |anguage of the Auto exception applies and
M. Vernon does not owe a duty to defend and/or indemify Al ert
Motor in this action. Doto, 140 N.J. at 559.

This holding is consistent with the understandi ng that
courts are to treat an exclusionary provision as presunptively
valid under New Jersey law. It is only when such a provision
precl udes coverage in a manner contrary to public policy that a

court should refuse to apply it as witten. See, e.qg., Prudenti al

Prop. & Cas. Ins. Co. v. Brenner, 795 A 2d 286, 289 (N.J. Super.

Ct. App. Div. 2002). Aert Mtor fails to offer a single reason
why the Auto exclusion violates New Jersey public policy. But
this silence is understandable; no New Jersey court has ever

hi nted that such a provision (or those simlarly worded) is
antithetical to New Jersey public policy. And so this Court nust
give the Auto exception’ s unanbi guous | anguage its full effect.
M. Vernon owes no duty to defend and/or indemify Al ert Motor
for any damages that it may face because of Abutidze’s

injuries.

the Auto exception to apply. Westchester Fire Ins. Co., 312 A 2d
at 668-69.

1 The Court enphasizes that its holding rests solely on
t he | anguage of the Policy issued by M. Vernon. It expresses no
opinion either as to: (1) whether Abutidze’ s act of checking the
tarps and rubber straps falls within the anbit of New Jersey’s
“l oadi ng and unl oadi ng” cases; or (2) whether the allegedly
negligent acts of Alert Mdtor, Enterprise or Harol d Fisher that
caused Abutidze s injury constitute an integral part of the
“l oadi ng and unl oadi ng” process.
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C Do Abutidze' s injuries trigger the “Products-Conpleted
Qper ati ons Hazard” coverage?

M. Vernon al so seeks a determ nation that the “Products-
Conpl et ed Operati ons Hazard” coverage does not apply to
Enterprise’s clains against Alert Mdtor. See D. Menp at 25-28.
This provision is basically a type of product liability coverage.
See id at 27. For reasons not absolutely clear to the Court, M.
Vernon seenmngly reads Enterprise’s allegations that Al ert Mdtor
“was involved in the assenbl[y], distribut[ion], service, supply,
mai nt enance or ot her handling of the rubber strap(s) and tarp(s)
involved in [Abutidze s] accident” as stating a claimthat
i mpli cates the Products-Conpl eted Hazard coverage.!? Third Party
Conpl ai nt of Defendant Enterprise Rubber, Inc. (“Enterprise
Compl.”) at T 6; Reply of M. Vernon (“D. Rep.”) (Doc. No. 59) at
4. There is a difference, however, between a party naking
generalized allegations and actually stating a claim

Enterprise’s lone claimagainst Alert Mdtor is for
contribution.® See id at 1 10 (“[Enterprise] believes and
therefore averts that [Alert Mtor] is liable to the
[P]laintiffs, is |liable over to [Enterprise] on the clainms set

forth in [Plaintiffs’] Conplaint . . . by way of contribution

2 For products liability or sonmething else is unclear.

13 Presunmably this claimis prem sed on the theory that
Alert Mdtor’s alleged negligence caused (or contributed to)
Abutidze's injury.
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and/or indemity.”). Thus any damages that Alert Mtor would owe
Enterprise (by way of contribution) would be those resulting from
Abutidze's injuries. But the Court has already concluded that
M. Vernon does not owe a duty to defend and/or indemify Al ert
Mot or for danages arising out of Abutidze' s accident. Since
Enterprise has no other clainms for “bodily injuries” or “property
damage” pendi ng against Alert Mdtor, there is nothing else inits
Compl aint that would trigger the Products-Conpl eted Operations
Hazard coverage. 4
Concl usi on

For the foregoing reasons, the Court GRANTS M. Vernon's
Motion for Sunmary Judgnent and DI SM SSES W TH PREJUDI CE Al ert
Motor’ s Conplaint against it. The Court DENIES Alert Mtor’s

Motion for Sunmary Judgnment. An appropriate Order foll ows.

4 I ndeed, Alert Mtor does not even seek coverage under
this provision. See P. Menp. at 14 (“One is hard pressed to
fathom how this exclusion has any bearing on [the] relevant facts
pertaining to this case.”). The Court additionally observes that
t he Product s- Conpl eted Operations Hazard coverage does not extend

to “*bodily injur[ies]’ . . . occurring away from prem ses you
own or rent and arising out of ‘your product’ . . . that are
still in your physical possession.” M. Vernon Policy at 16. The

Policy defines “your product” as: “any goods or products, other
than real property, manufactured, sold, handled, distributed or
di sposed of by [Alert Mtor].” 1d at 17 (enphasis added). The
parties agree that Abutidze was injured while handling goods and
products - the tarps and straps — that were still in Aert

Mot or’ s physical possession (they were aboard a vehicl e operated
by Alert Motor) at the tinme of his accident. Therefore,
Abutidze's injuries are not covered under this provision. And
were this not the case, the Auto exception would do little to
delimt the scope of M. Vernon's coverage.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ZAZA ABUTI DZE AND : ClVIL ACTI ON
YELENA MASHKEVI CH, H W :
04- 1578

V.
HARCLD FI SHER & SONS, INC, d/b/a
“DELANCO TARPS’ and ENTERPRI SE
RUBBER, | NC.

V.
ALERT MOTOR FREI GHT, | NC.

V.
UNI TED STATES LI ABI LI TY | NSURANCE :
GROUP (“Mount Vernon Fire | nsurance:
Conpany”), and REPUBLI C VWESTERN
| NSURANCE CO., jointly, severally
and in the alternative.

ORDER

AND NOW this 10th day of January, 2007, upon consi deration
of Third Party Defendant Munt Vernon Fire |Insurance Conpany.’s
(“M. Vernon”) Mtion for Summary Judgnent (Doc. No. 54), Third
Party Plaintiff Alert Motor Freight, Inc.’s (“Alert Mtor”)
opposition and Cross Mdtion for Sunmmary Judgnent (Doc. Nos. 57,
58), and M. Vernon’s reply thereto (Doc. No. 59), it is hereby
ORDERED t hat :

1. M. Vernon’s Mtion for Summary Judgnment is GRANTED,
and

2. Alert Motor’s Mdtion for Summary Judgnment with

respect to M. Vernon is DEN ED,
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and

3. Alert Mdtor’s conpl aint against M. Vernon seeking a
decl aratory judgnent for coverage under its conmerci al
general liability insurance policy is D SM SSED W TH

PREJUDI CE

It is FURTHER ORDERED t hat JUDGMVENT is ENTERED in favor of
M. Vernon that it does not owe a duty to defend and/or indemify
Alert Motor in the above captioned matter. Third Party Defendant

M. Vernon is hereby DISM SSED fromthis matter.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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